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Criminal law is a complex field that is

often difficult to navigate because of

its intricacies. One aspect of the law

that many have heard of but don’t

know the meaning of is restitution. In

this e-book, we’ll discuss what

restitution is and the concepts that are

important to know. 

Restitution for victims has become a

crucial component of U.S. law

because it provides relief to those who

have been burdened with out-of-

pocket costs due to the criminal acts

of another. It can also be likened to a

damages award in civil cases in order

to help the plaintiff recover expenses,

but civil damages don't always offset

criminal restitution. This is why it's

important to understand what

restitution is in order to fight it best as

a defendant.

This e-book seeks to help explain what

restitution is, how hearings and

procedures operate, and the general

timeline for restitution cases. Fighting

restitution can be stressful, but it's not

impossible. 

Introduction...
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What is Restitution? 
To clarify, restitution doesn’t

involve the pain and suffering

that often accompanies a

criminal act. It’s intended to

address only out of pocket

costs that were created by the

criminal conduct of another,

such as copays, deductibles,

and even the cost to replace.

To get a better idea of this, we can look at the example of a car accident: if

there’s a crash and everyone’s insured, the driver of the victim car could seek

restitution for their deductible. The insurance company of the victim's car could

seek restitution also. However, what often happens is the victim’s insurance

company will contact the defendant’s insurance company, and they’ll sort out the

loss between insurance companies through an insurance subrogation case.

In civil law, a damages award can include 

 a financial award for pain and suffering,

and a jury will determine the appropriate

damages amount subject to statutory

restrictions on punitive damages. In criminal

law, the amount paid is either full or partial

and is ordered as part of a sentence or

probation. Failure to pay can result in

revocation of a sentence.
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Collecting on Your Own...

Restitution in criminal court is generally

collected by the court system and then

disseminated to the victim. In extremely

rare cases, a victim can let the court

know of their intent to collect in their

own name without the assistance of

the courts by submitting a written

document called a “Notice of Intent to

Pursue Collections by Victim” form,

which must be filed with the court after

filling it out. Once submitted and

approved, the court will no longer try to

pursue restitution from the other party. 

Certified copies of the Transcript of

Judgment

Attachment of Earnings

Writs of execution, attachment or

other civil process to collect upon a

judgment

However, the Collection’s Investigator

(who operates on behalf of the court as

a debt collector) may still help victims in

an attempt to collect restitution, even

when they're attempting to do so in

their own name. Occasionally, victims

will file garnishments or other attempts

to collect using standard court forms:
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Payment Timelines

Revocation of probation

Property liens

Driver’s license suspension

Wage and tax garnishments

When expecting a restitution payment, it’s crucial that the court has the correct

address information so the payments can be forwarded as quickly as possible.

Restitution distribution usually takes about 15 days from the date that the court

receives the payment, according to the Colorado Judicial Branch. This can be

extended another 15 days if the collection occurred via a tax refund intercept as

well.

If you, the defendant, do not pay or are late in making a payment, there are many

consequences the court can choose to pursue, including:

Any restitution award is subject to interest if not paid timely. In addition, setting up

a payment plan for restitution can cost you a "convenience fee" of sorts, and a

restitution award in criminal court is nondischargeable in bankruptcy. 
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https://www.courts.state.co.us/Self_Help/Restitution.cfm


Criminal Restitution Deadlines
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In a criminal restitution case, the court

has 91 days to order the restitution

amount from the defendant. However,

if “good cause is shown,” then the

court may extend that deadline.

In recent news, however, the Colorado

Supreme Court is taking up the case

of Colorado’s criminal restitution law.

The court has now determined that

waiting until the 90th day is too

burdensome on the defense and has

required prosecutors to make efforts

to determine restitution amounts more

timely.

Ideally, a good lawyer will have the

restitution figured out so it's included

in the plea agreement. A restitution

hearing can be burdensome because

in many cases it's just like going to trial

all over again. Generally, it’s better to

have the plea agreement and

restitution figured out together.

https://law.justia.com/codes/colorado/2016/title-18/article-1.3/part-6/section-18-1.3-603/
https://www.coloradopolitics.com/news/justices-to-decide-rigidity-of-states-criminal-restitution-deadline/article_a69d5a40-0caa-11eb-9798-af8a0af766fc.html


Stipulation Waivers
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Plea Agreements

So, what happens if you are

entering into a plea agreement? As

part of sentencing, the judge must

address the issue of restitution.

Sometimes the loss amount is known

to the parties before the plea

paperwork is signed. In that

scenario, the amount of restitution

owed is included in the plea

agreement terms and is “stipulated

to” as a term of the sentence

imposed by the judge. This often

happens in theft or robbery cases,

where the value of the thing taken is

known as part of the evidence in the

case.



Stipulation to Causation or Liability

Sometimes the dollar value of the

financial harm is still being

determined at the time of

sentencing. A victim in a criminal

case who experienced physical

harm and has ongoing or upcoming

medical treatment may not have a

sum certain for his or her out of

pocket medical expenses at the

time of sentencing. Under those

circumstances, the parties may

agree, or stipulate to causation or

liability. However, the dollar amount

will be determined within 91 days of

the order of conviction – unless

good cause is shown for extending

the time period to determine

restitution.
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Restitution Sentencing
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At sentencing, the Court must address

the issue of restitution. Oftentimes, a

victim seeking criminal restitution

claims a particular dollar amount in a

form called a “Victim Impact

Statement.” The claim for a pecuniary

loss may be supported by

documentation such as services or

goods invoices, medical bills, business,

or bank records. Absent such records, a

victim can still make a claim based on

believed or perceived losses.

You can see a sample of Colorado

Victim Impact Statement (or VIS) here.

The form will ask for basic information

like the victim’s name, the defendant's

name, and the insurance information if

available. Then it will ask the person for

the victim’s impact statement which

they will fill out documenting those

losses from the criminal conduct.

https://cdoc.colorado.gov/victim-services/victim-impact-statements
https://www.co7da.org/docs/victims/VIS%20General.pdf


COLORADO LAWYER TEAM 10

Restitution Hearing
A defendant may challenge the

amount of restitution claimed – and the

process for doing that is for the court

to hold a restitution hearing. During a

restitution hearing, the prosecution has

the burden to prove the amount of the

victim’s loss and its causal link to the

defendant. The standard of proof is by

a preponderance of the evidence, a

low standard which means “more likely

than not” and which is substantially less

than "beyond a reasonable doubt"

(which is the burden of proof at trial).

Evidence at the hearing can include

the VIS, supporting documentation,

and even testimony.

Any loss that has been offset, either

through a third-party payment such as

an insurance company, or previously

made reimbursements can be argued

by the defendant as a basis for a

reduction in the amount of restitution

claimed. At that point, the burden is on

the defendant to prove the dollar

amount of the offset. This is commonly

seen in traffic cases.

Additionally, a defendant can

challenge the amount listed for repairs

or replacement by providing his or her

own estimates for repairs or

replacements and showing the victim's

estimates are over-inflated. While many

pleas agreements will include a

stipulated (agreed to) amount of

restitution owed, outside such an

agreement, a defendant may

challenge the dollar amount claimed

through a restitution hearing.



If You Are the Victim...
If you are the victim in a case and are seeking restitution, there are some things that

are crucial to collecting damages. The first thing to do is keep a record of all the

expenses that are directly the result of the crime. By doing this, a judge can have a

better understanding of the financial impact the crime has had and use this

information to better quantify the cost of restitution.

You should also fill out a Victim Impact Statement, which the Colorado Judicial

Branch defines as:

“A written statement from the victim detailing how the crime has

impacted them. This statement will include a section showing the

financial losses of the victim due to the crime, which could ultimately be

ordered by the court and recovered as restitution.”

COLORADO LAWYER TEAM 11

https://www.justice.gov/usao-ndga/victim-witness-assistance/understanding-restitution
https://www.courts.state.co.us/Self_Help/Restitution.cfm


In addition, when pleading a case, it’s

preferable to have the restitution figured

out so its included in the plea

agreement. The hearing on the

restitution can be burdensome because

you have to prove causation and the

restitution amount, which is very similar

to going to trial. In general, it’s better to

have the plea agreement and restitution

figured out together.

It’s also important to know that asking to

increase the amount of restitution after

the original decision is very difficult to

do because the court has limited power

when it comes to modifying restitution

orders. The only time a court can order

to have restitution increased is when the

court has not yet set the final amount. If

you wish to have the amount of

restitution increased, it’s advised that

you contact your District Attorney’s

office immediately and seek help.
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https://www.courts.state.co.us/Self_Help/Restitution.cfm


If You Are the Defendant...
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If you are the defendant, fighting

restitution isn't impossible. In fact, it's an

important part of the process in a

criminal case because restitution has no

statute of limitations in Colorado. You

will also be on the line for paying

restitution in full, no matter how long

that process takes, and even if you were

only partially responsible (more on joint

and several liability here).

In order to improve your chances of not

having to pay restitution to the alleged

victim, hiring a criminal defense attorney

is an incredibly helpful step. Lawyers

know the ins and outs of criminal

proceedings, can conduct research

outside the scope of your case, and can

make a stronger argument than what

you could make on your own. 

https://www.law.cornell.edu/wex/joint_and_several_liability#:~:text=When%20two%20or%20more%20parties,stemming%20from%20the%20tortious%20act.


How the Colorado Lawyer Team Can Help
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Ultimately, successfully defending against a

restitution claim can be a complex yet doable

process. It’s important to contact an attorney, like

those at the Colorado Lawyer Team, if you’re unsure

how to begin or where to go in your case. Even

though it’s complicated, it can help address out of

pocket costs demanded by someone else. Moreover,

defending against restitution claims is one of those

situations where hiring an attorney can very well

SAVE you money. 

Here at the Colorado Lawyer Team, we're different

from the other law firms you'll likely encounter in

your legal journey. How so? Well for one, we're a

small firm that prioritizes our clients. We also serve

clients in many locations, are virtual (which has

made us great with technology), and we are an all-

female firm. On top of all of that? We truly care

about our clients, which you'll see through our

affordable pricing, payment options, and overall

hard work. 


